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ABSTRACT

EMPLOYER AND EMPLOYEE OBLIGATIONS AND RIGHTS UNDER
THE UNIFORMED SERVICES EMPLOYMENT
AND REEMPLOYMENT RIGHTS ACT

As more Reserve and National Guard troops are called to leave the civilian workforce
and enter military service, employers must understand the legal rights those service
members possess and the employers‟ legal obligations that are now required under The
Uniformed Services Employment and Reemployment Rights Act (“USERRA”). Current
data and litigation trends suggest many employers are not fully aware of their legal
obligations under USERRA and the punishing legal liability they may face. USERRA
applies to virtually all employers and the law uniquely provides for both corporate and
individual liability for discriminating against employees or applicants because of military
service. This article gives an overview of the USERRA from the perspective of
employers, employees, and potential employees. The article provides practical advice for
those covered by the act and how best to adhere to this law as well as how to avoid
liability under USERRA.
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THE EXTENT OF MILITARY MOBILIZATION and RESULTING USERRA
PROTECTIONS
“About 500,000 of the 850,000 reservists and National Guard members who are
eligible for duty have been mobilized since late 2001…”,1 and more than 390,000 of
these service members have now been released from active duty.2 Ultimately, this has
been “the largest call-up of reserves since the 1950-1953 Korean War.”3 Many
Americans have been willing to place their lives, their families and their jobs on hold to
answer the Nation‟s call in time of war or crisis. In so doing, they risk their health, their
lives, and their financial well-being.
Many of these reservists possess unique talents that are critical to both their
civilian employer and the military. The data regarding the number of reservists who are
key employees or who have highly specialized skills is largely anecdotal. However,
survey information suggests that of the 826,000 reservists in the Selected Reserve (the
main source of reserve personnel), between .8% and 3.3% of them probably hold key
positions in small businesses. Further, given that more than 580,000 drilling reservists
have been mobilized since the September 11 terrorist attacks, there may be as many as
20,000 small businesses which have “experienced financial losses or had significant
problems managing their workloads or scheduling, or handling other interruptions to their
operations.” 4
While these service members have been called by their country in time of need,
mobilizations have also resulted in disruptions and challenges for both the service
member and their civilian employer. It is difficult for all parties to meet the needs of the
nation, the reservists‟ legal obligation to serve, and the needs of the employer. This is
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especially true when reservist are typically mobilized for one year, but may be extended
for and additional year. Furthermore, reservists may not be allowed to resign or retire
from the military with the implementation of “stop loss” programs.
Ultimately, the employer‟s attempt to hold service members‟ positions open while
they serve in the military can be expensive and disruptive of meeting corporate goals,
demands, and the fiduciary responsibility to the company and its shareholders. An
informal poll of 348 employers revealed 51% of employers would not hire a citizensoldier “if they knew that a military reservist or National Guard member could be calledup and taken away from their job for an indeterminate amount of time.”5
However, this response and many other actions taken or not taken by employers
are examples of violations of a federal law - The Uniformed Services Employment and
Reemployment Rights Act (“USERRA”). Indeed, according to the Defense
Department‟s 2006 Status of Forces Survey, “nearly 11,000 reservists were denied
prompt reemployment after they demobilized, and more than 22,000 lost seniority and
rightful pay.”6
In addition to job loss, many reservist have experienced hostile working
environments, as well as loss of promotions and pay. For example, from October 1, 1996
through June 30, 2005, there were 10,061 formal USERRA complaints filed by reservists
with the Department of Labor.7 USERRA violations thus present an enormous problem
not only for employee-service members, but also for employers and supervisors who are
potentially exposing themselves to legal liability under USERRA.
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USERRA: AN OVERVIEW OF THE LAW
USERRA was signed into law on October 13, 1994.8 The law expanded rights
and benefits for employees and provided specific obligations for employers. The U.S.
Department of Labor recently issued regulations that clarify its position on the rights of
returning service members.9 As Secretary of Labor, Elaine L. Choa said, “These
regulations will ensure that the seniority, promotion, health care, pensions and other
benefits of our citizen-soldiers are protected when they return home to the jobs they left
to serve our country.”10
In construing USERRA and previous laws regarding military service, the United
States Supreme Court and other courts have stated:
This legislation is to be liberally construed for the benefit of those who left
private life to serve their country in its hour of great need. And no practice of
employers or agreements between employers and unions can cut down the
service adjustment benefits which Congress has secured the veteran under the
Act.11
The congressional record indicates Congress intended USERRA to be broadly
interpreted to protect service members‟ jobs. “Restoring the citizen-soldier to the
position he or she would have obtained had he or she remained continuously employed is
the principle which undergirds the veteran's reemployment law.”12
Generally, the law is intended to minimize the disadvantages to an individual that
occur when that person is absent from civilian employment to serve in the country‟s
uniformed services. The law seeks to ensure that those who serve their country retain
their civilian employment. In addition, those employees also receive seniority and pay
protection that provides them the same benefits they would have obtained had they

5

remained continuously employed. Finally, the law protects individuals from
discrimination in hiring, promotion, and retention on the basis of present or future
membership in the uniformed services.
More specifically, the law provides that a person who is a member of the
“uniformed services” shall not be denied initial employment, reemployment, retention in
employment, promotion, or any benefit of employment by an employer on the basis of
membership, performance of service, or obligation.13 In addition, USERRA prohibits
reprisals against any person who testifies or otherwise assists in the investigation or other
proceedings under USERRA.14
The law applies to all U.S. employers, regardless of size. It applies to public,
private, and federal employers. The law provides protection for all employees including
those who occupy “professional, executive and managerial positions”15 as well as parttime, seasonal, and probationary employees. It allows necessary absences to perform
voluntary or involuntary military duty, including active duty, training, and weekend
drills.16

APPLICATION of USERRA to EMPLOYERS and EMPLOYEES
USERRA protects against discrimination in initial hiring decisions.
If an employer has denied initial employment on the basis of the applicant‟s membership,
application for membership, performance of service, or obligation for service in the
uniformed services, then the employer‟s actions constitute violations of USERRA. An
employer is also liable under USERRA if the employer withdraws a job offer because the
job applicant is called to fulfill a uniformed service obligation. Consequently, while it is
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not unlawful for a potential employer to ask a prospective applicant about his or her
military experiences, these inquiries may be used to demonstrate evidence of unlawful
discrimination.17
Current employees must generally provide their employers with written or verbal
notice of their military service to receive USERRA protection.18 The laws protections
apply whether the employee has volunteered for service or has been involuntarily called
to service. It should be noted, however, that USERRA only protects employees when
their absence due to military service is for less than five years.19 However, there are
numerous exceptions to both of these rules, including when military necessity prevents
the giving of notice.20
After the employee is released from military service, the law provides time limits
for their return to civilian employment. These time limits are based on the duration of the
employees military service.21 Service members are allowed time to make the transition
from military service back to their civilian employment. The longer the term of service,
the longer the time employees have to transition.
To illustrate, USERRA provides that for military service of 1 to 30 days, an
employee must report back to his or her employer by the beginning of the first regularly
scheduled work period that begins on the next calendar day following completion of
military service, after allowing for travel home from the military duty location and an 8
hour rest period. For military service of 31 to 180 days, an application for reemployment
must be submitted no later than 14 days after completion of military service. However,
for employees whose military service is 181 days or more, the employee has 90 days after
completion of military service to submit an application for reemployment.22
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Thus to receive USERRA protection, employees must show that their application
for reemployment is timely and that the five-year service limitation has not been
exceeded. In addition, the employee‟s service must be characterized by the military as
“honorable” and not otherwise disqualifying.23
a) Job Placement, Rate of Pay, and “The Escalator Position”
Employees whose military service lasted from 1 to 90 days must be “promptly
reemployed”24 in their former position. For employees returning from military service of
91 days or more, USERRA requires employers to promptly reemploy the individual in
the position he/she would have held if the employee‟s employment had not been
interrupted, or in “a position of like seniority, status and pay.”25 Employees who are
temporarily or permanently disabled due to military service must also be accommodated
in a position that most nearly approximates their original employment position.
Prompt reemployment means as soon as practicable and generally must occur
within two weeks of the employee‟s application for reemployment.26 Also, “an employer
does not have the right to delay or deny reemployment because the employer filled the
service member‟s pre-service position and no comparable position is vacant, or because a
hiring freeze is in effect.”27 Finally, the employer may not “refuse to reemploy the
employee on the basis that another employee was hired to fill the reemployment position
during the employee‟s absence, even if reemployment might require the termination of
that replacement employee.”28
This reemployment protection is referred to as the “escalator position,” which is a
key concept in federal veterans‟ reemployment legislation. The escalator position
requires the employer to allow each returning service member to actually step back on to
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the seniority escalator at the point they would have occupied, if the person had remained
continuously employed.29 Therefore, the service member does not return to the position
on the escalator he previously held, but rather “steps back on [the seniority escalator] at
the precise point he would have occupied had he kept his position”30 without interruption.
The escalator position applies not only to employment position and seniority rights, but
also to rate of pay.31 Therefore, returning employees are required to be paid at a rate they
would have attained with reasonable certainty had they remained continuously employed.
Employers must make reasonable efforts to qualify
returning service members who are not qualified for
reemployment positions that they otherwise would be entitled to
hold for reasons other than a disability incurred or aggravated
by military service.
Employers must provide refresher training, and any training
necessary to update a returning employee‟s skills in situation
where the employee is no longer qualified due to technological
advances….
If reasonable efforts fail to qualify a person for the first and
second reemployment positions in the above schemes, the
person must be placed in a position of equivalent or nearest
approximation of status and pay that the person is qualified to
perform….32
Two recent cases illustrate these points. In the first case, the employee was fired
after having served six months in the U.S. Marines. The federal court of appeals ruled
there was sufficient evidence of possible USERRA violations based on evidence that his
superiors complained and pressured him about the difficulty of rescheduling his shifts
and that he was sometimes referred to at work as “G.I. Joe,” “little lead soldier,” and the
“Girl Scout.”33
In a second case the employee quit his civilian job after returning from military
training and after having learned he had been demoted in his civilian job. A court found
sufficient evidence to warrant a trial based on the fact that the employee‟s demotion
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occurred at a time close to his military service and that he was told the National Guard
was filled with “Weekend Warriors.” In addition, one of the employee‟s supervisors had
stated that the employer should recruit more from state universities to reduce the
employers exposure to military who might frequently be called on for service and have to
take military leave. The court found these statements could be “interpreted as indicative
of animus toward military personnel….”34
b) Pensions and Retirement Plans
Under the law, an employee‟s military service is not to be considered a break in
employment for pension benefit purposes.35 Therefore, a person‟s military service must
be considered service for both vesting and benefit accrual purposes.36 In addition, the
employer is liable for funding any resulting obligation and the reemployed person is
entitled to any accrual benefits from employee contributions.37 Defined benefits plans,
defined contribution plans, and profit sharing plans are all retirement plans covered under
USERRA.
The employee has the right to make-up any missed contributions or matching
contributions that would have been made if the employee had not been on active military
duty. The employee has three times the duration of military service, but not to exceed
five years, to make up contributions after reemployment.38 To determine an employer‟s
liability or an employee‟s contributions, the employee‟s compensation during the period
of military service is based on the rate of pay the employee would have received from the
employer but for the period of absence for uniformed service.39
c) Health Care Benefits
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The law also provides for the continuation of health care benefits for employees
and their dependents when employees are absent from work to serve in the military. 40 If
the period of service is fewer than 31 days, the employee pays their normal share for
health care coverage.41 After that, the employee may elect to continue the employerprovided health insurance for up to 18 months of military service. If the employee so
elects, he or she could be required to pay up to 102% of the total health care premium.42
Generally, upon reemployment, a waiting period or exclusion cannot be imposed upon
reinstatement of a health care plan for employees who are called to military service. 43
d) Protection from Discharge
In addition, the law also protects employees from being unjustly discharged. If an
employee‟s period of military service was for more than 180 days, he or she can not be
discharged without cause for one year after the date of reemployment.44 If the
employee‟s period of military service was from 31 to 180 days, he or she not be
discharged without cause for six months after the date of reemployment.45 Employees
who serve less than 30 days are not protected from discharge without cause. However,
like all employees, they are still protected from discrimination because of military service
or obligations.
These protections ensure that the employee has a reasonable amount of time to get
accustomed to the employment position after a significant absence. These protections
also help to ensure that any post-service discipline or discharge will be justifiable,
legitimate and not pre-textual. The employer bears the burden of proving that the
discharge was based on the employee‟s conduct or was the result of some other
legitimate, non-discriminatory reason that would have affected any employee.46
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Regarding all rights and benefits, it should also be noted that even if the employer
provides additional benefits to employees who are performing military service, the
employer is not excused from providing the other rights and benefits to which the
employee is entitled under the USERRA.

KEY ISSUES FOR STAKEHOLDERS
a) The Employer
The economic costs of compliance with USERRA can indeed be significant for
employers. As one commentator suggested,
While becoming familiar with the protections and consequences of USERRA,
businesses will likely notice the absence of any real incentive, other than patriotism,
for employers to hire or reemploy reserve or guard members. Similar to other
discrimination statutes, USERRA speaks in mandates. But USERRA has such an
economic impact on employers that it should also address the economic burden to
employers. In an age when the bottom line means everything, employers may not see
a business reason to offer and maintain jobs for guard and reserve members.47
As outlined above, not only are employers responsible for rehiring the reservist
and providing requisite benefits and promotions, but also they must ensure that the
returning employee is not subject to a hostile work environment. That environment can
be created by supervisors, managers or co-workers who may be resentful toward the
returning soldier. Much like the language of Title VII of the 1964 Civil Rights Act,
USERRA‟s benefits include freedom from a hostile work environment, and more.48
Companies continue to hire reservists, but they also continue to make mistakes in
handling USERRA issues. Such mistakes resulted in 2,500 USERRA-related cases being
filed in 2007, down from 3,000 in 2006.49 The one common mistake employers make is
failing to realize they are required to rehire an employee who has been serving in the
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military (for five years or fewer). Regardless of whether the employer has already filled
the position, it is required by USERRA to give that employee‟s job back.50
In order to steer well clear of any USERRA violations, employers should examine
their policies to ensure that all company executives, managers and supervisors handle
military reserves and National Guard issues appropriately. Proactive steps to ensure such
compliance might include making information about the rights of military personnel
readily available to all employees. Companies should also ensure that company officials
and managers are trained on how to avoid USERRA violations. Managers should also
consider having a meeting with the mobilized employee before deployment in order to
review USERRA so the employee knows what his or her rights and obligations are as
well as the rights and obligations of the employer.51
Mobilizations obviously create unexpected job vacancies and uncertainty
associated with the duration of the mobilization. In a study conducted by the
Congressional Budget Office, it was determined that while some businesses may be able
to respond to the loss of personnel with little cost or disruption, others may experience
slower production times, reduced or lost sales, or other expenses as they try to
compensate for the absent reservist. Some firms may be incapable of operating without
the employee and may thus incur financial losses or even insolvency. The problems may
be most severe for:


Small businesses that lose essential employees,



Businesses that require workers with highly specialized skills, and



Self-employed reservists. 52
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Temporarily replacing employees can certainly be difficult and expensive.
Furthermore, as war has become increasingly more sophisticated, there is a resulting need
for employees with high tech skills. Modern soldiers with these necessary skills are more
likely to be white collar workers. Their absence has the potential to create an even larger
void for the employer.53

b) Wounded Warriors
Employers are also likely to face significant challenges due to the numbers of
reservists returning home with major injuries. “Here is the reality: more workers are
absent from their jobs for extended periods of time than in any time since World War II.
When they do return to work, a small but significant portion of them will have physical
impairments and psychological problems that may, in addition to devastating personal
consequences, pose thorny workplace challenges.”54
Soldiers are being diagnosed with serious mental health disorders such as posttraumatic stress disorder, depression and anxiety. Tens of thousands of servicemen and
women have been wounded in combat operations and the numbers continue to rise. While
improvements and advances in medicine and protective gear have reduced the chances of
death there is a resulting increase in the number of significant physical or mental
impairments. 55
Furthermore, because soldiers are facing an enemy with sophisticated bombmaking ability, doctors and hospitals that treat wounded soldiers report “a sharp spike in
the occurrence of traumatic brain injuries (TBIs) and amputations. Some 60 percent of
troops wounded in Afghanistan and Iraq by explosions or bombs have TBIs. Frequently,
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however, the injury is subtle and the effects much more insidious: mood disorders sleep
disturbances, problems with organization, or sudden and unpredictable impulsivity.”56
The resultant cost to the employer and to the health insurance provider may be
significant.
c) Issues and Advice for the Reservist-Employee
Reservist should ensure they are informed of their rights and protections under
USERRA. Most indications are that the military is doing a better job of providing the
necessary information to Reservists. The Department of Defense and the Department
(DoD) of Labor have taken steps to conduct outreach efforts to educate service members
and employers about their respective responsibilities under the law. Much of the DoD‟s
outreach is accomplished through volunteers. The Labor Department meanwhile,
conducts outreach through its investigators. There is evidence that the military is paying
increased attention to educating soldiers on their USERRA rights. In the June 2006
Status of Forces Survey results, “[s]ervice members reported being briefed on USERRA
an average of 1.8 times compared with 1.5 times in May 2004. Additionally, in May
2004, 27 percent of the service members reported that they had never been briefed on
USERRA and in June 2006 that number had decreased to 21 percent.”57
It is incumbent upon employees to keep their employers advised, to the extent
possible, of upcoming training, mobilizations and deployments. Encouraging a
partnership approach where employers are recognized by the reservist and the military for
their enormous contribution to national defense may help to ease the transition once the
mobilization tour ends.

15

Nevertheless, employees often encounter difficulty in returning to their old jobs.
A reservist may seek to redress of USERRA violations by contacting the Department of
Labor‟s Veterans' Employment and Training Service ("VETS"). The reservist will be
required to complete a questionnaire that asks about the reservist's military information,
the employer's information, and whether the claim relates to employment or
reemployment discrimination. VETS will then conduct an investigation during which it
is required to maintain a neutral position as "an advocate for the law [USERRA] and not
either party in a complaint." 58
“If

VETS determines the employer violated USERRA, VETS makes

„reasonable efforts‟ to ensure the employer is in compliance with the Act. Should VETS
fail to convince the employer to comply with USERRA, it has the option, at the
reservist's request, to refer the case to the United States Attorney's Office.”59

LITIGATION CONSIDERATIONS
Being cavalier about compliance with USERRA may prove expensive for
employers. Disputes involving USERRA claims may result in litigation. As mentioned
above, VETS has the option to refer cases to the U.S. Attorney‟s Office. Meanwhile,
the employee also has the option of filing a complaint directly against the employer. In
such a private suit, no court costs or fees are charged to the reservist claiming rights
under USERRA. 60
If an employer is found to have violated USERRA, the court may award damages.
Such damages may include back pay and lost benefits. The court may also allow attorney
fees, expert witness fees and other litigation expenses for successful employees.61

16

Further, for willful violations, the employee may be awarded, as liquidated damages, an
amount equal to twice the amount of lost pay and benefits. 62
USERRA imposes liability for violations upon “any person… [who]…has control
over employment opportunities” including “a person…to whom the employer has
delegated the performance of employment-related responsibilities.”63 Consequently, the
Department of Labor has taken the position that supervisors and managers are included in
the regulatory definition of employer under USERRA and they may be found
individually liable for violating USERRA - just like the employer.
To prove a USERRA violation, the employee must produce either direct or
circumstantial evidence of discrimination based on the employee‟s status.64 The
employee is not required to show that his/her military status was the sole cause of the
adverse action, but that “it is one of the factors that a truthful employer would list if asked
for the reasons for its decision.”65 Military status is thus a motivating factor if the
employer “took into account, considered or conditioned its decision on that
consideration.”66
One circuit court has held that a “court can infer discriminatory motivation under
USERRA from a variety of considerations, such as:
[1] proximity in time between the employee‟s military activity and the adverse
employment action,
[2] inconsistencies between the proffered reason and other actions of the
employer,
[3] employer‟s expressed hostility toward members protected by the statute
together with knowledge of the employee‟s military activity, and
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[4] disparate treatment of certain employees compared to the other employees
with similar work or offenses.”67
When the employee has met the initial burden, the burden then shifts to the
employer to prove that the employee‟s military activities or status was not a motivating
factor in the adverse employment action, and that the employer would have taken the
same action without regard to the employee‟s protected status.68
In one case before a federal district court, the employee, after having taken
military leave to serve in the Army Reserves, received a “partially effective” rating in his
performance evaluation. In ruling for the employee, the court noted the evaluation itself
negatively referenced the employee‟s military service and cited it as a cause for his poor
performance.69
PUBLIC POLICY CONSIDERATIONS
One significant outcome of not protecting the employment rights of the reservistemployee is that many prospective reservists may choose not to enlist or to serve. This in
turn could have drastic implications for national security. As then Secretary of Defense
William S. Cohen stated in his 1998 report to the President and Congress,

A quiet evolution has occurred within the Total Force since the end of the Cold
War. During the Cold War, the Reserve components were structured to contain
and, if necessary, defeat the Soviet Union and its allies. In the post-Cold War era,
the Reserve components now comprise a greater percentage of the Total Force
and are essential partners in a wide range of military operations, from smallerscale contingencies to major theater wars.
Guard and Reserve forces provide trained units and individuals to fight in wartime
and to support the complete spectrum of DoD peacetime operations. Today,
Reserve component forces are fully integrated into all war plans, and no major
military operation can be successful without their participation.70
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Thus it is not only the employee but also society which has much to lose if
employers fail to comply with their legal obligations under USERRA. Fundamentally,
the Pentagon recognizes that using reservists “inextricably links the defense of this nation
to employers.”71 National Security, therefore, depends on employer compliance with
USERRA and the associated encouragement that it provides to employees to continue to
serve.

Nevertheless, the Federal government should consider incentivizing employer
support by adopting measures designed to minimize the adverse impact on businesses
which may be facing the extended absence of employees.

a) Mitigating the Effects of Reservists' Activations
In order to lessen the adverse effects of call-ups, “two broad approaches are available:
Policymakers could enact legislation, or DoD could change its policies within the
authorities currently provided by legislation.”72 These broad approaches, however,
would require resolving the potential conflict between the employee‟s goal of protecting
his or her employment, the military‟s goal of recruitment and the employer‟s goal of
minimizing economic costs.

There are several potential measures which could be considered to mitigate the
undesirable effects of mobilization of reservists. Such options could include:

1.

Compensating businesses through tax credits or direct payments,

2.

Subsidizing loans to employers,

3.

Providing or subsidizing call-up insurance for businesses, or
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4.

Exempting certain reservists from call-ups. 73
While the first three options may prove expensive to taxpayers, they could

arguably lessen the impact on employers and further each stakeholder‟s goals. The
options would at least partially offset financial losses for firms with mobilized
employees. Also, these measures might “increase employers' support for reservists'
military service, which could in turn encourage more individuals to either join or remain
in the reserves. Moreover, if mechanisms could be developed so that DoD faced more of
the costs associated with call-ups, it would then be better able to evaluate the most costefficient mix of reserve and active-duty personnel. In particular, it might have an
incentive to recruit civilians whose absence from their positions would pose less cost to
employers and thus decrease any amounts DoD might pay in compensation.”74

RESULTS OF USERRA
USERRRA represents the latest attempt by Congress to protect and strengthen
veterans‟ employment and reemployment rights. This law and the specific protections
discussed above will help ensure veterans will be able to return to their civilian
employment without penalty or discrimination after having honorably served their
country.
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